
IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, 
MUMBAI 

ORIGINAL APPLICATION NO. 175 OF 2018 

DISTRICT : PALGHAR 

ORIGINAL APPLICATION NO. 175 OF 2018 

1. Geeta Raghunath Mukane, 	 ) 
B.204, Poonam Orchid, Yashwant Nagar, 	) 

Virar (W), Tal:- Vasai, 	 ) 

Dist: Palghar:- 401403. 	 )...App lic ant 

VERSUS 

1. The State of Maharashtra, 

Through Secretary Tribal Development 

Department, Mantralaya Mumbai-32. 

2. The Commissioner of Tribal, 

Tribal Development Commissionerate 

Adidas Vikas Bhavan, 1st Floor, 

Old Agra Road, Nashik 422 002. 

3. The Additional Commissioner 

Add. Tribal Development Commissionerate 

Varsan Sankul, 9th Floor, Wagale Estate, 

Thane (W) 400604. 

4. The Project Officer 
Integrated Tribal Development Project 

Dahanu, Dist. Thane. 

) 
) 
)..Respondents 

Shri S. S. Dere, learned Advocate for the Applicant. 
Smt. Kranti Gaikwad, learned Presenting Officer for the 

Respondents. 

CORAM : 	Shri A.P. Kurhekar 

DATE • 
• 29.03.2019 
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JUDGEMENT 

1. Heard Shri S. S. Dere, learned Advocate for the Applicant 

and Smt. Kranti Gaikwad, learned Presenting Officer for the 

Respondents. 

2. The short issue posed for consideration in the present O.A. 

is whether the Respondents are entitled to recover the amount 

paid to the Applicant towards pay and allowances during the 

period of her purported reemployment. 

3. The factual matrix is as follows:- 

The Applicant was appointed as Teacher by order dated 

10.09.1981. In due course, she was promoted to the post of Lady 

Superintendent, Government Tribal Ashram School. On 

02.09.2010, she had submitted an application for voluntary 

retirement. The Respondent No.3 i.e. Additional Commissioner, 

Tribal Development Commissionerate, Thane accepted the 

voluntary retirement notice of the Applicant w.e.f.30.11.2010. 

However, again on 06.02.2011, the Applicant had submitted an 

application to the Respondent No.3 to reemployment on the 

ground of family difficulties. In pursuance of her application, the 

Respondent No.3 by order dated 22.02.2011 again reappointed 

her on the same post. Accordingly, the Applicant joined the 

service on 23.02.2011. She continued on that post till attaining 

the age of superannuation on 30.04.2014. 	After her 

superannuation when the matter was processed for grant of 

retiral benefits, the objection was raised by the office of 

Accountant General (A.G.) as to how the Applicant came to be 

reemployed after acceptance of her resignation. The office of the 
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Respondent No.3 and 4 tried to convince the office of A.G. stating 

that the services of the Applicant were required by the 

administration and, therefore, she was reappointed. Finally, the 

matter was referred to the Government to regularize the 

reemployment of the Applicant as a special case. However, the 

Government by letter dated 29.04.2017, passed the following 

order. 

"Sim Dam' a ZITTIRT P2 	ta 	3ctci 311111;171 ctratztct ea' aftsral 

ZES-4[2.1 aplA, occbtelloi 319.1141W e4itztf zte31 aal Glcttzt4f F:algrazi Viact  ail~lcil acct 

	

ulTZ wet. eiterict 3{tR 31T 7a, 311. D. OA  eliceil It 9 E,. 9 9.R o 9 o 2ti 31-14 -4 	o. 9 9 . 

Roc ) 1:1120 	alcia zti41 ai z 	l zaa31 zlat Wet cime.iat cbzue_uct 
cetiz2it aThdEst elcuratccrilcicitgl (-elk( T:  EKRITITql act 	 cuq.e.ceif 

	

31e1cv-tia   I: aricratd-z Mc ict cbeR-Ila 310-&:11 actanal ce-ticif rice cmciicata 

J 3.raa fcg-a-tactattril ZarMai quit mzat a elCt cbleticidla Mtqi t-cz[Ta 31T-a—&j1 

actourn zacbdi oat( ceticictt oil t acbdi 	SFCI 	3124F AI TC4501 

12-01 aicktett 3tgt4fti t1 icitodiickt CEO cbzue_iict 
2112-14 	clIccblcb 4)14001 ThRO a tati dKfal lc7l 316cact 

211aattet 21142 chug[." 

4. In the above background, the Applicant has challenged the 

order dated 29.04.2017 in this O.A. 

5. The Respondent Nos.3 and 4 resisted the application by 

filing Affidavit-in-Reply denying the entitlement of the Applicant to 

the relief claimed in the O.A.. 

6. Thus, the facts as discussed above are very peculiar and the 

Applicant was reemployed even after acceptance of her 

resignation. The act of the Respondent No.3 to reemploy the 

Applicant is ex-facie illegal. Once the Applicant tendered the 

resignation, the said post was required to be filled in by due 

process of law. The civil post cannot be filled in, in the manner 
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done by the Respondent No.3. This being the position, the 

reemployment of the Applicant was in blatant violation and illegal. 

7. However, the fact remains that she was appointed and 

worked on the said post till attaining the age of superannuation 

i.e. 30.04.2014. When the matter was referred to the Respondent 

No.1 by the impugned order dated 29.04.2017 as reproduced 

above, the Respondent No.1 has rightly rejected the proposal to 

regularize the reemployment of the Applicant. However, by the 

same order, the directions were issued to treat the service of the 

Applicant after resignation as re-employment and to deduct the 

pension from the pay and allowances paid to the Applicant and if 

excess payment is found made, it be recovered from the retiral 

benefits. 

8. However, admittedly during the period of reemployment 

after resignation, the Applicant was getting only pay and 

allowances as if regular employee and no pension was paid. It is 

an admitted position that the services of the Applicant after 

resignation were treated by the Respondent No.3 as a regular 

service and she was paid pay and allowances monthly. 

9. Now, the question comes whether the recovery as 

contemplated in order dated 29.04.2017 can be made from the 

retiral dues of the Applicant in view of her retirement on 

30.04.2014. Admittedly, the service of the Applicant were 

extracted though the order of reemployment was illegal. She 

worked on the said post continuously till attaining the age of 

superannuation i.e. 30.04.2014 and received monthly salary. This 

being the position, it would be unjust, iniquitous and arbitrary to 

recover the salary paid to her. In fact, it was illegal on the part of 
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the Respondent No.3 to issue re-employment order in favour of 

the Applicant, but now it is a case of fait acompli. The Applicant 

had already worked on the said post and was paid during the 

period of her service of re-appointment from 22.02.2011 to 

30.04.2014. This being the position, if the amount is ordered to 

be recovered, then it would be amounting to extracting the work 

without paying salary or remuneration. Therefore, the proposed 

action for recovery from the salary cannot be upheld. 

10. Learned P.O. for the Respondents has fairly stated that now, 

the Government does not want to recover the salary paid to the 

Applicant during the period of her service of re-employment and 

the Government's submission is restricted that the extended 

service of the Applicant from 23.02.2011 to 30.04.2014 should 

not be treated as service for pensionary benefits and the Applicant 

is entitled to the pensionary benefits as if her services came to be 

an end on 30.11.2010. The submission is quite fair and 

acceptable. Learned Advocate for the Applicant also fairly 

concedes this position. 

11. Learned Advocate for the Applicant sought to place reliance 

on the judgment of the Hon'ble Supreme Court in Civil Appeal 

No.11527/2014 (State of Punjab and others Vs. Rafiq Masih 

(White Washer)etc., decided on 18th December, 2014, wherein 

the Hon'ble Supreme Court made the following observations :- 

"First and foremost, it is pertinent to note, that this Court in its 
judgment in Syed Abdul Quadir's case (supra) recognized, that the issue 
of recovery revolved on the action being iniquitous. Dealing with the 
subject of the action being iniquitous, it was sought to be concluded, that 
when the excess unauthorized payment is detected within a short period 
of time, it would be open for the employer to recover the same. 
Conversely, if the payment had been made for a long duration of time, it 
would be iniquitous to make any recovery. Interference because an 
action is iniquitous, must really be perceived as, interference because the 
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action is arbitrary. All arbitrary action are truly, actions in violation of 
Article 14 of the Constitution of India. The logic of the action in the 
instant situation, is iniquitous, or arbitrary, or violative of Article 14 of the 
Constitution of India, because it would be almost impossible for an 
employee to bear the financial burden, of a refund of payment received 
wrongfully for a long span of time. It is apparent, that a government 
employee is primarily dependent on his wages, and if a deduction is to 
be made from his/her wages; it should not be a deduction which would 
make it difficult for the employee to provide for the needs of his family. 
Besides food, clothing and shelter, an employee has to cater, not only to 
the education needs of those dependent upon him, but also their medical 
requirements, and a variety of sundry expenses. Bases on the above 
consideration, we are of the view, that if the mistake of making a 
wrongful payment is detected within five years, it would be open to the 
employer to recover the same. However, if the payment is made for a 
period in excess of five years, even though it would be open to the 
employer to correct the mistake, it would be extremely iniquitous and 
arbitrary to seek a refund of the payments mistakenly made to the 
employee." 

12. Though the Rafiq Masih's judgment is arising from the 

context of excess payment made to the employees due to wrong 

fixation of pay and allowances, the principle underline is squarely 

attracted in the present case with more force in view of rendering 

of the services by the Applicant during the period of re-

employment. 

13. The totality of aforesaid discussion leads me to conclude 

that the O.A. deserves to be allowed partly. Hence the following 

order. 

ORDER 

(a) The O.A. is allowed partly. 

(b) The impugned order dated 29.04.2017 is quashed and set 

aside. 

(c) There shall be no recovery of the pay and allowances paid 

to the Applicant during the period of re-employment from 

23.02.2011 to 30.04.2014. 



7 	O.A. No.175/2018 

(d) The Applicant, will not be entitled to any other service 

benefits on account of her services from 23.02.2011 to 

30.04.2014. 

(e) The Applicant will be entitled to the pensionary benefits 

treating her voluntary retirement w.e.f. 30.11.2010 only and 

her pension papers be processed as per her last drawn pay. 

(f) The provisional pension, if any, paid to the Applicant be 

deducted from pension payable to her. 

(g) The retiral benefits of the Applicant as per her entitlement 

be released within two months from today. 

(h) No order as to costs. 

(A.P. KURHEKAR) 
MEMBER (J) 

Date : 29.03.2019 
Place : Mumbai 
Dictation by :V. S. Mane 
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